
joint testimony of Domenici and Rivlin, see Doc
2011-5440 or 2011 TNT 51-40.)

Senate Budget Chair Kent Conrad, D-N.D.,
agreed. ‘‘There are other negotiations under way
that Senator Warner is deeply involved in, as am I.
Those may bear fruit,’’ he said. ‘‘But it may be the
case that our best shot is through the budget
resolution, as imperfect as it is.’’ (For Conrad’s
opening remarks, see Doc 2011-5509 or 2011 TNT
51-34.)

Opposition Looms
Any deficit reduction plan that includes tax

increases would likely be defeated in the
Republican-controlled House, where Republican
members of the Joint Economic Committee on
March 15 released a new report touting the eco-
nomic benefits of reduced spending and low tax
rates. According to the report, deficit and debt
reduction proposals ‘‘that rely predominately or
entirely on spending reductions are more likely to
achieve their goals of government budget deficit
reduction and debt stabilization as a percentage of
GDP than programs that rely primarily on tax
increases.’’ (For the report, see Doc 2011-5482 or
2011 TNT 51-31.)

Even Democrats have their concerns about the
bill being negotiated by the Gang of Six. Senate
Majority Leader Harry Reid, D-Nev., said March 15
that he recently met with Warner, and while he has
concerns with the coming proposal, Reid nonethe-
less offered support for the negotiations. ‘‘I don’t
agree with a number of directions they are taking,
but I just am so happy that we have a number of
people who are taking a look at this,’’ he said. ‘‘We
have to do something about the budget problems
we have in this country . . . so I would support what
they’re doing. Conceptually, I think it’s the right
thing to do.’’
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Reporting on Nonresident
Aliens Redux

By Marie Sapirie — msapirie@tax.org

There is apparently a 10-year cycle for unpopular
regulatory ideas.

Proposed regulations that would require finan-
cial institutions to report to the IRS any U.S. bank
deposit interest paid to any nonresident alien indi-
vidual have resurfaced. A version of them was last
seen in 2001. (For the proposed regs (REG-146097-
09), see Doc 2011-320 or 2011 TNT 5-9.)

To no one’s surprise, a campaign is underway to
scuttle the regs. Practitioners and groups that re-
sponded to the IRS’s call for comments said the
proposal, released January 6, would have negative
effects on financial institutions and NRAs that are
disproportionate to the potential benefits to the IRS.

In a March 10 letter to Rep. Mario Diaz-Balart,
R-Fla., the American Bankers Association expressed
its opposition to expanded reporting of NRAs’
deposit interest. Diaz-Balart is the vice chair of the
House Appropriations Financial Services and Gen-
eral Government Subcommittee. (For the letter, see
Doc 2011-5511 or 2011 TNT 51-37.)

The bankers should find a receptive listener in
Diaz-Balart. He cosigned a March 2 letter sent by a
bipartisan group of Florida lawmakers to President
Obama asking him to permanently withdraw the
proposed regulations. (For the letter, see Doc 2011-
4863 or 2011 TNT 46-33.)

The lawmakers’ letter was candid
about why the code does not require
either reporting or taxing of interest
earned on the deposits of NRAs: The
United States wants their money.

The letter was candid about why the code does
not require either reporting or taxing of interest
earned on the deposits of NRAs: The United States
wants their money. The writers noted that Congress
has considered whether to tax interest earned by
NRAs and has declined to do so. ‘‘These actions
were made for the explicit purpose of attracting and
keeping capital in the U.S. economy,’’ the law-
makers wrote.

Banks have objected to the administrative costs
that reporting on interest earned by NRAs would
entail. However, with many policymakers pushing
recently for greater international tax enforcement,
the IRS may have the edge it needs to finalize the
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regulations and implement interest reporting. ‘‘I
think that it will be much more of an uphill battle
this time than it has been in the past’’ for those who
oppose NRA interest reporting, said Judith R.
Fiorini, special counsel at Sullivan & Cromwell LLP.

If adopted, the regs could have ‘‘a chilling effect
on the ability of U.S. financial institutions to attract
and retain NRA deposits,’’ said Mark J. Scheer, a
shareholder at Gunster, Yoakley & Stewart PA. ‘‘The
capital flight out of the U.S. would cause substantial
hardships for numerous banks, which are already
under significant financial strains due to the current
economic environment.’’

Fiorini said the interest information that would
be gathered under the regs is meant to be used by
the IRS in information exchange programs with
other countries. The IRS may have a hard time
accepting the argument that the NRA interest re-
porting requirement burdens U.S. banks exces-
sively, given that the Foreign Account Tax
Compliance Act (FATCA), enacted in March 2010 in
the Hiring Incentives to Restore Employment Act
(P.L. 111-147), will likely impose substantial new tax
compliance costs on the banks’ foreign counter-
parts. (For prior coverage, see Tax Notes, Mar. 22,
2010, p. 1443.)

Fear for NRAs’ Safety
Tax lawyers and their clients objected to the

proposed regulations on the grounds that NRAs in
countries with less-than-scrupulous regimes put
their money in U.S. banks because U.S. tax laws
provide confidentiality.

The IRS anticipated that argument and said in
the preamble to the proposed regs that it intends to
make ‘‘adequate provisions for reciprocity, usability,
and confidentiality in respect of this information.’’
But it didn’t say how it plans to do that, so bankers
fear that clients may conclude that the IRS’s assur-
ances are not enough.

The IRS has been trying to convince foreign
depositors — through their stateside lawyers —
that they do not need to worry that their informa-
tion will be casually distributed. But that may be
hard to do if, as the proposed regulations say, banks
will have to issue a copy of Form 1042-S, ‘‘Foreign
Person’s U.S. Source Income Subject to Withhold-
ing,’’ to the NRA with ‘‘a statement to the effect that
the information on the form is being furnished to
the United States Internal Revenue Service and may
be furnished to the government of the foreign
country where the recipient resides.’’ (For prior
coverage, see Tax Notes, Mar. 7, 2011, p. 1153, Doc
2011-4111, or 2011 TNT 39-10.)

Will Other Countries Cooperate?
Treasury defends the proposed regs by invoking

‘‘a growing global consensus regarding the impor-

tance of cooperative information exchange for tax
purposes that has developed’’ since the 2002 regu-
lations were issued. In other words, the United
States eviscerated bank secrecy with the UBS inves-
tigation and subsequent FATCA legislation, and
now that the IRS has everyone’s attention, it wants
to take a crack at improving information exchange.

That position is no surprise. It is consistent with
IRS Commissioner Douglas Shulman’s promise in
December to continue working toward increased
cooperation with foreign tax authorities and, ulti-
mately, an international system of reporting on
residents investing abroad. In those remarks, he
qualified his plan for a cooperative reporting sys-
tem by limiting it to ‘‘all countries with developed
tax systems.’’ (For prior coverage, see Tax Notes,
Dec. 13, 2010, p. 1164, Doc 2010-26296, or 2010 TNT
237-2.)

Scheer said it is rare to have a treaty partner
require its financial institutions to report informa-
tion on bank accounts of nonresident depositors.
Canada, which requires its banks to report on
interest paid to NRAs, is one such case. The regu-
lations under section 6049 that were eventually
adopted in 2002 required financial institutions to
report only on NRAs who are Canadian.

‘‘Thus, if the U.S. were to start requiring this
reporting, it would be providing the information to
other countries with no assurances that they would
ever report back to the U.S. whether their institu-
tions maintained accounts for U.S. taxpayers. The
IRS is essentially trying to take an ‘if we build it
they will come’ approach,’’ Scheer said, adding that
that means imposing significant costs on U.S. insti-
tutions without generating any additional U.S. tax
revenue.

At least one other country has indicated its
interest in having the information. In 2009 Mexican
Secretary of Finance Agustín Carstens wrote to
Treasury Secretary Timothy Geithner asking for the
type of exchange that the proposed regulations
would make possible. (For the letter, see Doc 2009-
5928 or 2009 TNT 50-12. For prior analysis, see Tax
Notes, Aug. 24, 2009, p. 739, Doc 2009-18851, or 2009
TNT 161-3.)

A public hearing on the regs is scheduled for
April 27. It promises to be lively. (For the notice, see
Doc 2011-2898 or 2011 TNT 29-10.)
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